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Men tal Capacity Act 2005

at a Glance (card)

Five key principles

A presumption of

Every adult has the right to make his or her own decisions and must be
assumed to have capacity to do so unless it is proved otherwise. This n

Principle 1 capacity that you cannot assume that someone cannot make a decision for them
just because they have a particutedical condition or disability.
A person must be given all practicable help before anyone treats them g
Individuals | being able to make their own decisions. This means you should make e
Principle 2 being supporte_d effort to encourage and s_uppor'g people_to make the decisi_on for themse|
to make their | lack of capacity is established, it is still important that you involve the pe
own decisions | as far as possible in making decisions by providing all relevant informati
way that isunderstood.
People have the right to make decisions that others might regard as uny
Principle 3 U_n\(vise eccentric. You cannot treat someone as lacking capacity fo!r this reason
decisions | Everyone has their own values, beliefs and preferences wiaigmot be the
same as those of other people
S T B Anything done for or on behalf of a person who lacks mental capacity m
done in their best interests and in the least restrictive way
Someone making a decision or acting on behalf of a person who lacks ¢
. | ess restrictive | Must consider whether it is possible to decide or act in a way that WOLAjld
Principle 5 option inter f ere |l ess wi t h_ t he personosg
is a need to decide octaat all. Any intervention should be weighed up in t
particular circumstances of the case.
The test to assess capacity
In order todecide whether an individual has the capacity to make a particular decision you 1
answer two questions:
Stage 1 l's t here an i mpairment of or di g
or brain? If so,
St Is the impairment or disturbance sufficient that the person lacks the cap
age 2 . -
to make a particular decision?
TheMCA says that a person is unable to make their own decision if they
cannot do one or more of the following fabhings:
© understand information given to them
Two-stage @ retain that information long enough to be able to make the decision
functional © weigh up the information available to make the decision
test of @ communicate their decisidnthis could be by talking, using sign
- language or evesimple muscle movements such as blinking an eye
capacity .
squeezing a hand
The test to : — :
assess capacity @ Every effort should be made to find ways of communicating with
someone before deciding that they lack capacity to make a deloasiol
solely on their inability to communicate is not acceptable.
@ Also, you will need to involve family, friends, carers or other
professionals.
@ The assessment must be made on the balance of probabikiisnore
likely than not that the person lackapacity?
@ You should be able to show in your records why you have come to

conclusion that capacity is lacking for the particular decision.




Best interest decision-making

@
@
@

If a person has been assessed as lacking capacity then any action taken, or any decision made for
of that person, must be made in his or her best interests (principle 4).

The person who has to make -mdked daenadi snioanmmail 4 yk
responsible for the dap-day care, or

a professional such as a doctor, nurse or social worker where decisions about treatment, care arrar
accommodation need to be made.

INDUCTION:

What is the Mental Capacity Act?

TheMental Capacity Act 2005 or MCA as it is often referred to, was introduced into England and
Wales in April 2007 and fully implemented in October 2007.

The Act was introduced to provide a statutory framework to protect those who lack the mental
capacity to make their own decisions, such as those with severe dementia or any other significar
brain dysfunction / cognitive impairment, and those who are dying and no longer capable of making
decisions for themselves.

Most importantly the Act setsut:

who can take decisions for people who lack capacity
in which situations this can be done

how they should go about this.

Certain groups of people are legally required to have regard to the Act and its associ
Code of Practice when making decisions on behalf of people whomaektal capacity. This
includes doctors, nurses, health and social care staff and care home managers and care
home staff.

The Act applies only to people aged 16 years and over.

Why was the Act needed?
The MCA was deemed necessary as a measure to protect vulnerable adults and people who are
in a vulnerable position, such as those who are nearing the end of their life.

In the past, many believe that people with dementia, learning disabilities and sevded illness

have often not been listened to and their rights to make decisions have not been recognised or
sufficiently respected. Decisions have been made for them, not always in their best interests,
including decisions around the time of their deatlth as whether or not to accept a certain
treatment.

The Act makes it clear who can take decisions, in which situations, and how they should go about
this. It also enables people nearing the end of life to plan afeeadtime when they may lose or
lack capacity, safe in the knowledge that their wishes will be recorded and respected.

Policy Statement

The Mental Capacity Act 2005 and the accompanying Code of Practice is a vital piece of
legislation which aimsto malke r e a | di f f elives. it sheuldterapoveeepeqple te 6
make decision and protect those who lack capacity by providing a flexible framework that places
individuals at the very heart of the decisioraking process.

Care Act 2014

Throughout thiAct, capacity or lack of it determines how adults will be supported and cared for
by ensuring that person centred care is core to how services are delivered. Those services must
reflect the needs and preferences of the person requiring care and suppaterdthey lack
capacity the Code of Practice must be followed. The Care and Support Statutory Guidance
updated on May'®2016 issued under the Care Act 20X3hapter 6.



What does the Act mean by 6l ack of capacity:
The o0l ack of c aphaMGAtsycancemed withithe mahtal capacity to make a
deci sion. Where a person is described as 06l
judged as being unable to make a decision for him or herself because of an impairment of (or

a disturbance) in the functioning of the mind or brain, whether temporary or permanent.

A personds c apac icanpe dffectediby & rangenof facers sushia® astroke,
dementia, a learning disability or a mental illness or when they are near the end of life. A
personds capacity may also vary over time o
example, méing decisions about what to eat will demand less mental capacity than making
decisions about whether or not to have life saving surgery, for instance.

D

Physical conditions, such as an intimidating or unfamiliar environment, can also affect
capacity, as an trauma, loss, medication and health problems.

What are the key principles of the Act?

The Act is underpinned by five key principles set out in Section 1 of the Act:

1. A presumption of capacity every adult has the right to make his or her own decisiods
must be assumed to have capacity to do so unless it is proved otherwise.

2. The right for individuals to be supported to make their own decisidngeople must be
given all appropriate help to enable them to make their own decisions before anyone
concludes that they cannot do so.

3. Individuals must retain the right to make what might be seen as eccentric or unwise
decisionsi it is human nature thagteople sometimes make poor decisions but that does not
mean that they should be judged as unable to take those decisions.

4. The princi pl e anfthing doaesfdr or ombehalirobpedple Wwithout capacity
must be in their best interests.

5. The least restrictive intervention principlieanything donéor or on behalf of people without
capacity should be the least restrictive of their basic rights and freedoms.

According to these principles, which are legally enforceable in law, all staff involved in
care and treatment of a person who may lack capacity must show that they understal
rights of the person under the law and that they have assessed the [@esson c a
appropriately. 't i s particularly i mport
change over time depending on the decision to be made and the individual circumstanc

How should the principles of the Act be implemented in practice?
The presumption of capacity is one of the most important elements of the ME€#is forms
the basis of all other decisions.

Under the Act, family, care staff, doctors, nurses, care home managers, domiciliary |care
managers and healthcare or social care staff must assume that a patient, service user or rgsident
has the capacity to make their own decisions, unless it can be ésitedol or reasonably
suspected that they do not have capacity. In all cases the person should receive support|to help
them make their own decisions and, before concluding that individuals lack capacity to rmake

a particular decision, it is important to takall possible steps to try to help them reach a decigion
themselves.

This is very important in the context of healthcare and social cadfer some people their lack

of capacity may be obvious and they may be incapable of communicating or of thinking for
themselves. For others the situation may be less clear. They may be confused or difficult to
communicate with or their abilities may come and go but, if approached at the right time and in
the right way, they may be capable of registering their wishes iayathrat shows they have
understood the issues.

In these cases people who may lack capacity will require careful explanation of the implications
of accepting or not accepting treatment for a condition. This may need to be repeated several



times with all &orts being made by care staff to ensure that they have understood and are capable
of making an informed decision as to whether or not they want treatment.

Clearly, in emergency medical situations (for example, where a person collapses), urgent
decisionsvi | | have to be made and i mmediate acti
even in emergency situations the Act states that it should not merely be assumed that healthcare
decisions can be made for a person. In such situations, healthchsbatidd try to communicate

with the person or his or hers representative / NOK and keep them informed of what is happening
at all times.

The Policy

Within this organisation the Code of Practice referred to above will be used as the guidance on
how to proceed in regard to individuals who may lack capacity. Individuals with capacity will be
listened to, their needs and preferences taken into accouimgdait aspect of the Care and

Support Planning process. We will act in accordance with the five statutory principles, at all
times unless guided otherwise by our local Mental Capacity Assessment team or statutory multi
agency partner.

The five statutory pinciples are:

A person must be assumed to have capacity unless it is established that they lack capacity.

A person is not to be treated as unable to make a decision unless all practicable steps to hely
them to do so have been taken without success.

A persn is not to be treated as unable to make a decision merely because he makes an
unwise decision.

An act done, or decision made, under this Act, for or on behalf of a person who lacks
capacity, must be done, or made, in his best interests.

Before the act idone, or the decision is made, regard must be had as to whether the purpose
for which it is needed can be as effectively achieved in a way that is less restrictive of the
p e r srmghtséasd freedom of action.

Throughout t he Codepaaty(or Rak afcapacityerefeass per sono
specifically to their capacity to make a particular decision at the time it needs to be made.

To summarise:

Every adult has the right to make their own decisions if they have the capacity to do so.
Family carers and h#h care or social care staff must assume that a person has the capacity
to make decisions, unless it can be established that the person does not have the capacity

People should receive support to help them make their own decisions. Before concluding

thatindividuals lack capacity to make a particular decision it is important to take all possible
steps to take all possible steps to try to help them reach a decision themselves.

People have the right to make decisions that others might think are unwisesof pdro
makes a decision that others think is unwise should not automatically be labelled as lacking
the capacity to make a decision.

Any act done for, or any decision made on behalf of, someone who lacks capacity must be
in their best interests.

Any act dne for, or any decision made on behalf of, someone who lacks capacity should be
an option that is less restrictive of their basic rights and freedoms, as long as it is in their best
interests.

These basic tenets must be understood res

practice, at every level, by all members of staff. Anyone who claims that an individual
lacks capacity should be able to provide proof. They need to show, that, atainesbof
probabilities, the individual lacks capacity to make a particular decision, at the time it
needs to be made. This means being able to show that it is more likely than not that the
person lacks capacity to make the decision in question.

How should capacity be assessed?

The Act sets out a twetage test for assessing whether a person lacks capacity to take a particular
decision at a particular time.



The twestage: test questions:

Iosiorctohie e cnano: dompaack v memdionodfo, e 0o diinstrur bance
brain?

If so, is the impairment or. disturbance sufficient that the person lacks the capacity to
make that particular/decision?

Any competent person who is aware of the requirements of the MCA can apply this test;
they do not have to be adoctororanursel he t est -spesc i ddeddi smhanc h me
must be applied for each specific decisidb.should never be decided that someone lacks
capacity as a result of a particular medical condition or diagnosis and therefore need never

be asked.

6 Section 2 of the Act makes it clear that a lack of capacity cannot be established merely by
reference to age, appearance, or any condi
lead others to make unjustified assumptions about capacity.

Most people will be able to make most decisions, even when they have a label or diagnosis that
may seem to imply that they do not have mental capacity.

In a hospital, a care home, or in domiciliary care, for example, all care staff should be trained to
use the twestage test competently and within the underpinning principles framework of the Act.
The test must be used and be shown to have b
or patientds notes.

@ Those assessing capacity must remembeat tn unwise or unpopular decision made
by the person does not of itself indicate a lack of capacityis is particularly important
in end of life decisions where a person may not wish to continue with treatment at
variance to the wishes of their familyr@ven staff.

Where assessments of capacity relate to-ttagay decisions and caring actions, no formal
assessment procedures or documentation is required. Howevér a pr acti ti onet
challenged he or she must be able to describe why thaey & reasonable belief of lack of
capacity.

Where the decision is about more important matters, and particularly in end of life matters, the
assessment process hasle clear and accountable and requires input from staff across the

range of organisations involved in providing support for a person. In such cases it should
include family and carers and where there is no family or carer, an Independent Mental

Capacity Adrocate (IMCA) may be assigned where appropriate.

1. What is the test of capacity?
To help determine if a person lacks capacity to make particedasidn, the Act sets out a
two-stage test of capacity, which must be undertaken using the appropriatgftorms
ADL 1la)

Stage 1 Does the person have an impairment of, or a disturbance in the functioning of
their mind or brain. IF the person does not have such an impairment or
disturbance, they will not lack capacity under the Act.

Examples of impairment atisturbance include:

+ Conditions associated with some forms of mental illness.

% Dementia

+ Significant learning disabilities.

+ The longterm effects of brain damage.

+ Physical or mental conditions that cause confusion, drowsiness or loss of consciousness

+ Delirium

+ Concussion following a head injury, and



+ The symptoms of alcohol or drug use

Stage 2: Does the impairment or disturbance mean that the person is unable to make a
specific decision when they need t68r a person to lack capacity to make a
decision, theAct says their impairment or disturbance must affect their ability to
make the specific decision when they need to. But first people must be given all
practical and appropriate support to help them make the decision for themselves.
(Principle 2. Stage 2 an only apply if all practical and appropriate support to
help the person make the decision has failed

nabil ity t oA peséndsumablat®makesaidecisian if they cannot:

Understand information about the deci si
i nformati ono.

Retain that information in their mind.

Use or weigh that information as part of the decisiomaking process, or

Communicate their decision (by talking, siganguage or any other means).

ssessing ability to make a decision
Does the person have a general understanding of what decision they need to make and

why they need to make it.

Does the person have a general understanding of the likely consequeraeng or

not making the decision?

Is the person able to understand, retain and use and weigh up information relevant to
this decision?

Can the person communicate their decision (by talking, using sign language or any other

means)? Would the services gbmfessional (such as speech and language therapist) be
helpful?

Cr 000 ©>
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The member of staff who carries out the initial assessment will be trained and competent to
do so. All care or support staff will be trained and competent in MCA 2005 as different
peoplewi | | be involved in assessing someone?os
different times on day to day basis. Any assessor will have the skills and ability to
communicate effectively with the person, where necessary they should get professional help
to communicate with the person.

When assessing capagitige following points are considering.

Start by assuming the person has capacity to make the specific decision. Is there anything
to prove otherwise?

Does the person have previous diagnosis or ifitsabr mental disorder? Does the

condition now affect their capacity to make this decision? If there have been no previous

diagnoses, it may be best to get a medical opinion

Make every effort to communicate with the person to explain what is happening.

Make every effort to try to help the person make the decision in question.

See if there is a way to explain or present information about the decision in a way that

makes it easier to understand. If the person has a choice, do they have information about

all the options?

Can the decision be delayed to take time to help the person make the decision, or to give

the person time to regain the capacity to make the decision for themselves?

Does the person understand what decision they need to make and why thieymaleel

it?

Can they understand information about the decision? Can they retain it, use it and weigh

it to make the decision?

Be aware that the fact that a person agrees with you or assents to what is proposed doe:

not necessarily mean that they haapacity to make the decision.

Anyone accessing someoned6s capacity wil!/

because they have a particular diagnosis or condition. There must be proof. The following

questions will be asked.

ele]e

@ @ @ @ @



@ Does the person haveganeral understanding of what they need to make and wha
they need to make it.

® Do they understand the likely consequences of making or not making the decision?

® can they understand and process the information about the decision? Can they use
it to help thenmake a decision.

3. Complex decisions
When assessing someoneds capacity in makir
professional opinion when necessary. This maybe the G.P a specialist, speech a language
therapist and in some cases a madisiciplinaryteam.

4. Record of a personbés capacity to consent t
Records of assessment will be kept as individual plans and be part of the care plan review.
Care staff will keep records in the daily notes of the steps they take when carryamg out
assessment for the individual.

5. Professional records
When professionals carry out an assessment of a j@essonc apaci ty tao cons
particular decision the relevant professional records are kept in the résglenglan.r e

6. Chall engiimg aod fliamck of capacityo
When a situation arises that a resident responsible person challenges the result of the
assessment of capacity, the first step is to raise the matter with the person who carried out
the assessment. If the resident has been asdedae#t capacity they should have support
from family, friends or an advocate.

The assessor must give the reason why they believe the person lacks capacity to make the
decision

Provide objective evidence to support their belief

The assessor must show theawe applied the principles of the Mental Capacity Act.

If possible a second opinion from an independent professional or expert in assessing
competence should be sought.

If the disagreement cannot be resolved the person who is challenging the asseasment m
be able to apply to the Court of Protection.

What does the Act mean by 6ébest interestso?

The concept of making decisions for someone
MCA. If a decision does have to be made for a person who lacks the capacity to make it for
themselves, the Act makes it clear that all such decisions mussbeda upon t he Obe
of the person concerned. When trying to work out the best interest the denaken must

identify all the issues that would be most relevant to the individual who lacks capacity and to the
particular decision.

How are the b  est interests of a person judged?

Anyone making a decision in the best interests of a person who lacks capacity is specifically
warned in the Act not to make assumptions that cannot be clearly justified. The Act provides a
checklist of factors that decisiomna k er s must wor k through in de
interests. A person can put his or her wishes and feelings into a written statement if they so wish,
which the person making the determination must consider. Under the Act carers and family
members have a right to be consulted.

One of the key principles of the MCA 2005 is that any decision made on behalf of a person

who lacks capacity must be done or made, in that pevbessinterests.

This organisation follows these rules:

a) For most dayto day actions or decisions the decision maker will be the carer most
directly involved in resident care as recorded in care plan

b) Where a decision involves the provision of medical treatment, the G.P or other health
care staffs are the decision makes. Adlecisions are recorded in care plan.



c) Where nursing or paid care is provided, the nurse or paid carer will be the decision
makers.
d) If a Lasting Power of Attorney has been made or a deputy has been appointed under
a Court order, the attorney or deputy will be the decisiormaker, for decisions within
the scope of their authority
e) Whenever possible, the person who lacks capacity will be involved in the decision
making process. A record is kept in the resident file and includes:
v~ How the decision about the persbest interest was made
v~ What the reason for reaching the decision were
v" Who was consulted to help work out best interests
v’ What particular factors were taken in to account
f) For major decision based on best interests gierson who lacks capacity the
responsilke person is alsgiven arecord of the decision.
g) Factorswhich may indicate that a person may regain capacity in the future:
v' The cause of the lack of capacity can be treated, either by medication or some other
form of treatment or therapy
The lack ofcapacity is likely to decrease in time (for example, where it is caused by
the effect of medication or alcohol, or following a sudden shock)
A person with learning disabilities may learn new skills or be subject to new
experience which increase their ungiemding and ability to make certain decisions
The person may have a condition which causes capacity to come and go at various
times (such as more forms of mental illness) so it may be possible to arrange for the
decision to be made during a time when ttieyhave capacity.
v" A person previously unable to communicate may learn a new form of communication

<RI

What protection does the Act provide for staff?

As long as care managers and staff are carefuthfement the MCA properly and with common
sensethen theywill find the Act a great help in clarifying the legal issues around capacity. In
particular organisations should ensure that staff always use the 2 stage test of capacity for every
decision and they never assume that a person lacks capacity and thahiheyake decisions

for people in their best interests and after appropriate consultation with family, carers and other
professionals.

There is a clause in the Act which further protects staff in connection with care or treatment. The
Act states that, aere a person is providing care or treatment for someone who lacks capacity,
then the person can provide that care without incurring legal liability provided that a proper
assessment of capacity has been conducted and the best interests of the persgingare b
considered.

This covers actions that may otherwise result in a civil wrong or crime if someone has to interfere
with the personds body or property in the o
i njection or by ugbuynitgmstiontkemper sondés money t

What does the Act say about restraint and deprivation of liberty?

Under the Act restraint should only be used as a last resort or in exceptional circumstances. It
is only permitted if the person using it reasonably believes it is necessary to prevent harm to the
person who lacks capacity, and if the restraint used is gmdionate to the likelihood and
seriousness of the harm.

This organisation understands that someone is using restraint if they:
use force or threaten to use force to make someone do something that they are resisting.
restricts a person’s freedohtiberty of movement, whether they are resting or not

Restraint can be physical, medical and mechanical.
Addition staff must refer to and follow the organisations Restraint Policy.



What does the Act say about advance decisions?

Advance decisions aredbe made by a person in case there comes a time when they no longer
have the capacity to make a decision. In such cases the advance decision, where properly made
should be acted upon.

Advance decisions typically involve a decision around whether oitanobntinue accepting
certain treatments. In these cases they are often referred to as advance decisions to refuse treatme
(ADRT).

In the past advance decisions had an uncertain legal status but they have been given legal
recognition by the MCA. The KA creates statutory rules with clear safeguards so that people
may make a decision in advance to refuse treatment if they should lack capacity in the future.

What is an Independent Mental Capacity Advocate?

In situations where decisions are being madeut serious medical treatment for a person who
lacks capacity and has no one to speak for them, such as family or friends, the Act makes provision
for them to be supported by an Independent Mental Capacity Advocate (IMCA).

An | MCA makes representations about the per
same time as bringing to the attention of the decimaier all factors that are relevant to the
decision. The IMCA can challenge the decisioaker on behalf ahe person lacking capacity if
necessary. There are IMCA offices in all areas and a central training and coordination programme
run by the Department of Health.

Advocacy

This organisation will encourage the resident or responsible person to use at@advoc

the person who lacks capacity has no close family or friends to take an interest in their
welfare, and they do not quality for an independent Mental Capacity Advocate

family members disagree about the person’s best interests

family members and pre$sionals disagree about the person’s best interests

there is a conflict of interest for people who have been consulted in the best interests
assessment (for example, the sale of family property where the person lives)

the person who lacks capacity is alilg in contact with an advocate

the proposed course of action may lead to the use of restraint or other restriction on the
person who lacks capacity

there is a concern about the protection of a vulnerable adult

© 00 000

What is the Court of Protection?

The Court 6 Protection is a court that was set up to have jurisdiction over the MCA. Judges from
the Court of Protection are able to hear cases covering all areas of detagimg and can
determine whether a person has capacity in relation to a particular dewis@ther a proposed
action would be unlawful, and the meaning or effect of a lasting powers of attorney in disputed
cases.

The Court is supported by appointed deputies who are able to take decisions on welfare, healthcare
and financial matters as autis®d by the Court but are not able to refuse consent tsug&ining
treatment.

What is Lasting Power of Attorney (LPA)?

The Act allows a person to appoint someone with Lasting Powers of Attorney to act on their behalf
if they lose capacity in the future. An attorney must be over 18 and can be a family member,
friend, care worker or professional. They are always subjecheoptovisions of the Act,
particularly the core principles and the best interests requirements.



What is the offence of ill treatment or neglect?

Organisations may also be liable to prosemutinder the new corporate manslaughter provisions
if the ill treatment or neglect resulted in or contributed to the death of a person.

CODE OF PRACTICE
1. The purpose of the MCA is that people who use registered care, treatment and support
services and thie supporters can be confident that:
v They will continue to make decisions about their own lives whenever possible, or be
included in such decisions as much as possible at all other times.
v~ If decisions have tbe made on their behalf, they are always made in their best interests.
v’ Care, treatment and support services and their staff are aware of their duties and
responsibilities under the Act.
v" Their human rights will be respected.

Everyone working in health and social care who makes decisions for people who lack ca

e of
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AA person must be assumed to have c:
capacity. o

AA person i s not to be t ruelessall gractecable siar
tohelphim/her to do so have been taken w

AA person is not to be treated as/she
makes an unwise decsin . 0

nds
AAn act done, or decision under
apacity must be done, or [ h

fBefore the act is done, or the dec
purpose for which it is needed can be as effectively achieved in a way that i
restrictive of the personds rights a

Staff must le trained in how the Act affects their work, so that they are able to comply with
it. Local councils and primary care trusts (PCTs) have a lead role in implementing the Act
across health and social care.

3. Who makes assessments of capacity?
Anyone may be in a position where they need to make an assessment of capacity. In particulat
people working in health and social care services may find themselves having to assess
someonebds capacity to make a dwwherse aopy.of |t
the Act's codes of practice can be find and who may have to make such an assessment, ar



how they affect their work.

In the codes of practice, the people who decide whether or not a person has the capacity t
make a particular decisioar e referred to as O6assessor s
Assessors can be anyonefor example, family members, a care worker, a care service
manager, a nurse, a doctor or a social worlkes. the responsibility of everyone who makes
decisionson behalf of others to recognise their role and responsibilities under the code of
practice.

4.  When are assessments of capacity made?
Staff assess peopleds capacity to make de
planning arrangements, whese this is needed.

Having an illness such as Al zhei mer6s
disability does not necessarily mean that a person lacks capacity to ma&ey and all
decisions A person may have the capacity to choose whdtave for lunch or what to
wear, but not whether to take vital medication. Capacity can vary over time, even over the
course of a day.

5. How are assessments of capacity made?
The code of practice stnzdgadtesstanofi mpapaaaaint
a ls there an impairment of, or disturbanc
If so:
b) Is that impairment or disturbance sufficient that the person lacks the capacity to make a
particular decision?

A person lacks capacity to make a particular decision if they cannot
either:

M Understand information relevant to the decision, or

M Remember the information long enough to make the decision, or

M Weigh up information relevant to the decision, or
M Communicate their decision — by talking, using sign language, or by any
other means.

When deciding if or when to undertake an assessment, it is important to take individual
circumstances and different capacities into account.

Some decisions can never be made on som
a Marriage

Civil partnership

Divorce

Sexual relationships

Adoption

Voting

a Consent to fertility treatment.

.o

6. How detailed should capacity assessments and decisions be? The code of practice does not
require care services and workers to undertake formal, recorded assessments for miror day
to-day decisions about giving routine care.

Normal assessment and plannargangements for care, treatment and support should already
be providing staff with full i nformation o
ensure that these records are in place and are regularly reviewed.

All assessments relating ¢apacity, whether formal or informal, must be undertaken under the
five principles of the Act (see point 2).
can be hugely significant to others.

Staff should use their judgment over whether individiitlations are significant enough to
need a formal, written assessment of capacity, and who to involve in making the assessment.



As the significance of a decision increases (and significance must be judged for each persor
individually), the assessmentdadlecisiorma ki ng process 1 who 1is
recorded 1T should become more detail ed.

Records about significant assessments and best interest decisiapbecome part of formal
proceedings in the Court of Protection if they are challenged. They therefore need to be
comprehensive and accurate.

Staff will need to review assessments and decisions regularly to ensure that they continue tc
meet the requiremesnbf the Act and the codes of practice.

How should people be involved in making decisions?

I f there are doubts about a personds capa

make it as independently as possible. This will include:

Making sue that the person has all the relevant information they need to make the
decision. If there are choices, this includes information about the alternatives.

Explaining or presenting the decision in a way that is easier for the person to understand.
For example, some people will find it easier to understand if care staff use pictures,
photographs, videos, tapes or sign language.

Discussing the matter at times of the day or in places where the person will be most likely
to understand. For example, asking ®ume to make a decision after they have taken
medication that makes them drowsy is not the right time.

Asking someone to become involved who may be better able to help the person
understand, for example a relative, friend or advocate who knows them well.

What should be included in records of assessments and decisions?

Records of assessments and decisions must show:

" Details of twestage assessments of capacity.

How the person was helped to make a deciforthemselves, and how effective the help
was.

How much the person is able to understand information that is relevant to the decision.
Whether the person can remember relevant information long enough to make the decision.
How well the person can weiglp relevant pros and cons when making the decision.

How the person can let other people know what their decisions are, and how well they can
do this.

Il nformation about the personbds past anc
include:

U any O6eaddeaicsi ond (see below) made when
U wishes expressed in other ways by the person when they had capacity

O information provided by others who kno
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For decisions that have been made, they must show:

v" Why, when and how decisions were made.

v" The people who were involved in taking the decision.

v" The amount of information included in written assessments should increase with the
significance of the decision that needs to be made.

v Where a personds capacity can vary (for
temporary effects of illness), thedtevay and time to help them make their own decisions
should be fully taken into account and recorded.

When should health and social care practitioners and other expérigofessionals be
involved in assessments and decisioraking?

Health and socialare practitioners and/or other relevant professionals and experts must be
involved when an assessment and/or decision has particularly significaatjioences. These
include when:

There are disagreements with the person, their family or others about their capacity to

make a decision.



10.

11.

The persondés capacity may be chall enged
The decision is about life sustaining or other particularly significant medical treatment.
Wherea decision not to resuscitate someone is being considered.

Reporting abuse or crime.

Other people may be at risk.

Considering whether the person should move to new accommodation or receive care,
treatment or support at home.

The decision has legal complications or consequences, such as for liability.

There are significant financial or property issues.
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When more than one agency or other individuals are included in an assessment and/or decisior
the written record will normaflbe shared.

Wh a't mu st be taken into account when maki
behalf?

One of the key principles of the Mental Capacity Act is that decisions made on behalf of a
person who | acks capacithy eareestmade in the

The code of practice refers to people -who
maker s0.mabkeecrissiomoul d follow the &édbest int
of practice, which ineides the following guidelines:

Decisions should not be made just on th
the basis of behaviour that might lead to unjustified assumptions.

All relevant circumstances should be taken into account.

If there is a chance that the person will have capacity in the future, the decision should,
if at all possible, be delayed until they do.

The person should be encouraged and helped to join in making the decision wherever
and to whatever extent that is paible.

If the decision is about life sustaining medical treatment, it must not be motivated by a
wish to hasten the personbés deat h.

The persondés past and present wishes, f
(see bel ow 06 h o woptavieosvant th man faratimehwben they pnight
|l ack capacityodo).

The views of other relevant people should also be considered, in particular:

Anyone the person has asked to be consulted

Those involved in caring for the person

Anyone else interested in their welfare

An Independent Mental Capacity Advocate (IMCgee below)
Holders of a Lasting Power of Attorney (LPA&ee below)

Any court appointed deputy (see below).

There should be no discrimination.
The checklist applie equally to routine, dayo-day decisioamaking and will need to
be taken into account when setting and reviewing care plans.
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How does the Act help people who want to plan for a time when they might lack capacity?
Advances in public health and medical technology mean that people are living longer. Health
and social care services are becoming more regularly involved in supporting people and/or
their families to make difficult choices over things like giving drugsecthy, resuscitation,

and treating serious illness.

It is becoming more common for people to plan ahead for a time when their capacity might
become impaired. Staff should ask people if they have done this as part of normal assessmer
and care planning engements, in particular when people are new to the service or during
reviews.



Future planning is aomplicated and difficult ared.he Act describes two ways of planning
for the future:

+ Lasting Powers of Attorney.

+ Advance decisions to refuse treatrmen

Lasting Powers of Attorney (LPA)

People over 18 who have capacity can appoint other people to make decisions about their healtt
welfare, money and property if, in the future, they lose the ability to do so themselves. The Act
callsthe personappdini